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F.

NAME AND ADDRESS OF

APPELLANTS 1. M/s.Laxmi Industries,

Plot No.M-44, Phase IIIB, Verna Indl.
Estate, Goa-403722.

2. M/s.Prakash Corrugated Products,
L-116-B, Phase-Ill, Verna Indl. Estate

3. M/s.Mohit Steel Industries Pvt. Ltd.,
Kundaim Indl. Estate, Goa-403115.

4. Online Packaging Pvt. Ltd .,

S-71 to 73830, II-B, Verna Indl. Estate,
Goa- 403722.
5. M/s.West Coast Ingots Pvt. Ltd.,
Plot No.1, Kundaim Indl. Estate,
Goa- 403115,

6. M/s.Vel-Vin Packaging Pvt, Ltd.,
D2/14-15, Corlim Indl. Estate,

Goa- 4033110.

7. M/s.Amigo Extrusions Tech.,
B-3 to 5, Corlim Indl. Estate,
Goa- 403110.

8. M/s. Anupam Insulating Industries.,
Plot No.46&47, Phase 3A, Sancole Indl.
Estate, Zuari Nagar, Goa.

9. M/s. Paramount Conductors Pvt. Ltd
D 2-3, Sancole Indl. Estate, Zuari Nagar,
Goa.

10. M/s. Bharat Conductors Pvt. Ltd,
Plot No.41, Phase 3A, Sancole Indl. Estate,
Zuari Nagar, Goa.

11. M/s. Mandovi Castings Pvt. Ltd.,
Plot No.341, Kundaim Indl. Estate,
Kundaim, Goa.
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o2 FE wf sU IRy F WA e ARer ¥ & aF 59 IR ¥ of wuiRyfy A aaw o
wer 3BT @Y I a1 gEdieTer W UG A Ea ¥ |

Any person aggrieved by this Order-In-Appeal, may file an appeal or revision application, as the
case may be, against such order, to the appropriate authority in the following manner:

WA TSR B GALRoT Ardea
Revision application to Government of India:

S e Yoo HfAfATaA, 1944 AT GRT 35 53 H awd, @Y aAT U AW F AR F URT 358
Fr ST-URT (1) & UYN WgF F AAAE, 0T e, FgE ARG, ARG WaR, R #ae,
TTOT S S Tored RAMWT @ fRE Swen wifew |, st 68 Af, g Rwmer Rt &
- f&or, herslr T o, ALE. e, E Rieel — 110066 o R ¥ -

A revision application lies to the Joint Secretary, to the Govt. of India, Revision Application Unit,
Ministry of Finance, Department of Revenue situated at 6! Floor, HUDCO Vishala Building, B-
Wing, Bhikaji Cama Place, R.K. Puram, New Delhi - 110 066, under Section 35EE of the Central
Excise Act, 1944 in respect of the following cases, governed by first proviso to sub-Section (1) of
Section-35-B:

o Fre A @A & A d o9 0 O FREE @ R HIVERIY I 3T FREE # I fRdr

HIEWIR @ g8y HIWSEN # Al & S g0 AGT &, an fhd #vsmm ar sos & =g a% e
BRE & A7 e HUSTR & @, Aol &7 Uiehar & e g8 8

In case of loss of goods where the loss occurs in transit from a factory to a warehouse or to
another factory, or from one warehouse to another, or during the course of processing of the
goods in a warchouse or in storage, whether in a factory or in a warehouse.

mﬁm%mmmrﬁmmwmmﬁﬁﬁﬁwﬁm?ﬁﬁmwmﬂﬁﬁc’ﬁ
ferama AN ARG & Tx At g TRy A Rafa &

In case of rebate of duty of excise on goods exported to any country or territory cutside Ind.ta or on excisable
materials used in the manufacture of goods which are exported to any country or territofy outside India.

of YFF w1 P frT R 9RT ¥ A (O @ e &) PR frr o A e

In case of goods exported outside India (except to Nepal or Bhutan) without payment of duty.

FHfaA seuel WU e & AP & fPw o sy e wea A owd § o 0 sy S 3w awr wd e
& IR Hgew, Fie ¥ g ol § L3 Te-EEe W W 9 & e el @), +99saﬁ‘r'arm109m
fagm fee o g |

Credit of any duty allowed to be utilized towards payment of excise duty of final prqt_:_llucts under =
the provisions of this Act or the Rules made there under and such order is passed.lyrthe’
Commissioner {Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)

Act, 1998.
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(2) FEIT seuE e (Ide) RaFraeh, 2001 & f@ud 9 & 3avia fAke uum @ear su-s & & ufawi
#, Uit sy & ufa 3w, O Raw @ &= A & ot e Iy v ade 3w & a-
ar ufedt & |y 3T smdee fma SN TRT | SHE WY W 5. A Feady & Hada 9w
35-3 & A Yo & Ioram & aqg & A A3R-6/3MT IN-7 AT Hr uf o gEh =R |

The above application shall be made in duplicate in Form No.EA-8 as specified under Rule, 9 of
Central Excise (Appeals) Rules, 2001, within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies of each
of the Order-in-Original (O-1-O) and Order-in-Appeal (O-I-A). It sheould also be accompanied by
a copy of TR-6/G.A.R.-7 Challan evidencing payment of prescribed fee as prescribed under
Section 35-EE of CEA, 1944, under Major Head of Account.

(3) An appeal against this order shall lie before the Tribunal on payment of the 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty is in
dispute.

(4) TeIETOT Hee & | ST6l AT H U o’d IUT 41 S BA o , dF $UT 200/- H Yob U@

el @A U o w0 & #E @, & 5 1000/- @ Yo G F A S0 |

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

(1) e Yo, FET 3eU= e T FaER i =rfteRe & ol e ()
Appeal to Customs, Excise, & Service Tax Appellate Tribunal (CESTAT):

(1) Fedra seue Yoen AT, 1944 A ar 35-d/35-3 & e -
Under Section 35B of Central Excise Act, 1944 / Section 86(1) of Chapter-V of Finance Act,1994
an appeal lies to:-

(@) oo g Fgrarea ¥ HEOd @ AEd @A o, PeRd 3cUg Yob Ud [aE
FrTRIET 1 Ry NfdE & ufRiH ol d. 3, HH. H, a3 Reel-1 &

@) The Special Bench of Customs, Central Excise & Service Tax Appellate Tribunal of West Block
No.2, R. K. Puram; New Delhi-1, in all matters relating to classification and valuation;

(@) 3% URTOE (F) A qAT T AR H 1A eF ST F Ao F WA Yo, Peard 3eure Yod
U9 A AT Ao (dRiee) f o ey dis &, O Afe, S dw, 34 qrdr

Froat U5 ARSIE day (qd), HIS - 400 009 F |

(b) To the West Regional Bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
3 Floor, Jai Centre, P. D’mello Road, Masjid (E), Mumbai — 400 009, in case of appeals other
than as mentioned in para 1 (a) above.

(2) 1 seug e (Hd) Faemaeh, 2001 & faw ¢ ¥ i Pufa Rre sew snfiedrr snfRecor @ andra
w9 ¥, 5.0-3 &7 IR wiod afea aha e fr Al g Fel seue YFF 4 JAE /2 AR/ wReE
#r affr TIT 5 @ WO AT SHE FA A, 9o AW T 1000/ Y&F , Fol IIC 5 A F 50 oW 7B o , A
FYU 5000/~ AT <@l F9¢ 50 o™ § A & &t FUw 10,000/- B Yodb Heldd WoRER & A T [Wifeha Hh
Ztee & dit W AT F T 397 | TF Sive 3§ T & R e aRefee a9 & 3% & armr & @, o
~EitEeT A dis R & ) RS e e & T AeEd-09 & §R7 $e 500/- e AT g9 |
The appeal to the Appellate Tribunal (CESTAT) shall be filed in quadruplicate in Form No. EA-3 as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto Rs.5
lacs, Rs.5 Lacs to 50 Lacs and above Rs.50 Lacs respectively in the form of crossed bank draft in favour of
the Assistant Registrar of the Bench, issued by any nominated public sector bank, payable at the place

where the Bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a
fee of Rs.500/-.

(3) afy @ HEer A w5 P HE B FARA O E A, GAT AqY A F T YR B/ A 39w o § B
s afee | 3| T ¥ A ge off B Rrarady a1 d weer P surfRfd sdele sarifteter B o ade
AT ey, WER D TH A 6 T 2

In case the Order covers a number of Orders-in-Original (O-1-O), fee for each O-1-O should be paid in the
aforesaid manner notwithstanding the fact that the one appeal to the Appellant Tribunal or the one
application to the Central Govt. as the case may be, is filed to avoid scriptorial work.

@) = e safEeE, 1970 T sulaE & segE- w7 & sia Bufe e agEr 3w smea @ A
IRy AU Ave ol & Ry & ¥ w2 & w9 W 6 T 50 §F @ FEe o e w
BT RV |

One copy of application or O.1.0. as the case may be, and the order of the adjudicating authority shall bear
a court fee stamp of Rs.6.50 as prescribed under scheduled-I item of the Court Fee Act, 1975 as amended.

(5) e e, WW?WWWWW(W)MlﬁazﬁﬁﬁﬁﬁﬂﬂﬂjﬂlH__‘_
e T ReT ST &, S 9 aur 3R HEe et @ fBetia e E T

Attention is also invited to the rules covering these and other related matters contained in the Customs
Central Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

.t
o
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GOVERNMENT OF INDIA
OFFICE OF THE COMMISSIONER (APPEALS),
PUNE APPEAL - II CX. (AT GOA),
CENTRAL EXCISE, CUSTOMS & SERVICE TAX,
ICE HOUSE, EDC COMPLEX, PLOT NO. 6, PATTO, PANAJI GOA 403 001
Ph: 0832 = 2438997/ Fax; 0832 — 2437785

Appeal filed by :-

1. M/s.Laxmi Industries,

Plot No.M-44, Phase IIIB, Verna Indl.
Estate, Goa-403722.

2. M/s.Prakash Corrugated Products,
L-116-B, Phase-llI;-Verna Indl. Estate

3. M/s.Mohit Steel Industries Pvt. Ltd.,
Kundaim Indl. Estate, Goa-403115.

4. M/s.Online Packaging Pvt. Ltd.,
S-71 to 73&50, 1I-B, Verna Indl. Estate,
Goa- 403722,

5. M/s.West Coast Ingots Pvt. Ltd,,

Plot No.1, Kundaim Indl. Estate,
Goa- 403115.

6. M/s.Vel-Vin Packaging Pvt. Ltd,,
D2/14-15, Corlim Indl. Estate,

Goa- 403110.

7. M/s.Amigo Extrusions Tech,,
B-3 to 5, Corlim Indl. Estate,
Goa- 403110.

8. M/s.Mandovi Castings Pvt. Ltd.,
Plot No.341, Kundaim Indl. Estate,
Kundaim, Goa

9, M/s.Anupam Insﬁlating Industries.,

Plot No.46&47, Phase 3A, Sancole Indl. Estate,

Zuari Nagar, Goa.

10. M/s.Paramount Conductors Pvt. Ltd.,
D 2-3, Sancole Indl. Estate,
Zuari Nagar, Goa.

11. M/s.Bharat Conductors Pvt. Ltd,
Plot No.41, Phase 3A, Sancole Indl. Estate,

Zuari Nagar, Goa.
V/s

Addl. Commissioner : Central Excise,
ICE House, Patto Plaza,
Panaji, Goa- 403 001.

Asstt. Commissioner : Central Excise
Div-IV, Pioneer Blessings Commercial Complex,

Margao, Goa- 403 601.

asassssaanavIIRY Appellant'l

................ Appellant-2

................ Appellant-3

MY IEEXE LY ] Appellant'4
reevarsesseseees Appellant-5
conanavss cesese. Appellant-6

reesnaasesessses Appellant-7
........... Appeuant-s
................ Appellant-9
................ Appellant-10

cessnrsessessase Appellant-11

<,

shepeses .....-Respondent '1-

............. Respondent -2.
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Appeal arising out of Orders-in-Original {1) 05/ADC/GOA/CEX/2015-16

dt.11-08-2015;  (2) 06/ADC/GOA/CEX/2015-16 dt.09-09-2015;  (3)
08/ADC/GOA/CEX/2015-16 dt.18-09-2015;(4)11/ADC/GOA/CEX/2015-16
dt. 09-10-2015; (5) 09/ADC/GOA/CEX/  2015-16 dt.18-09-2015;

(6)13/ADC/GOA/CEX/2015~16dt.20-10-2015;(7)12/ADC/GOA/CEX/2015-
16, dt.21-10-2015 (8) 15/ADC/GOA/CEX/2015-16, dt.20-1 1-2015 passed by
Additional Commissioner of C.Ex. & ST, ICE House, Patto Plaza, Panaji, Goa-
403 001 & (9) ACCEX/DIV-IV/11-21/2015-16 Dt.02-11-15; (10)
ACCEX/DIV/IV/33-37/2015-16  dt.05-11-15; (11) ACCEX/DIV/IV/22-
32/2015-16 dt.02-11-15 passed by the Assistant Commisioner, Central
Excise & Service Tax, Division-IV, Goa.

ORDER

M/s. Laxmi Industries and Others, marked as Appellants 1 to
Appellants-11 above, have filed this appeal against the aforesaid Orders-in-
Original passed by the Additional Commissioner of Central Excise & Service
Tax, ICE House, Patto Plaza, Panagji, Goa- 403 001 & Assisstant
Commissioner, Central Excise, D-IV, Margao, Goa (hereinafter referred to as

‘respondents’ or ‘the adjudicating authority’}.

2, Appellants are Central Excise registered assessees, engaged in the
manufacture of excisable goods. They are showing in their invoice the sales
tax rate as prescribed by the Government of Goa. The appellants were availing
the benefits of “Goa Added Tax Deferment- Cum-Net Present Value
Compulsory Payment Scheme, 2005 (herein after referred to as the ‘said
scheme’ under Section 89(2) of the Goa Value Added Tax Act, 2005. Under the
scheme the appellants paid only a portion of the amounts of sales tax
collected i.e. 25% and retained the balance 75% with them. Appellants were
discharging the Central Excise duty after deducting of the full sale tax
amount shown in the Central Excise invoice as provided under Rule 4(1) of
the Central Excise Rules, 2004. Appellants were issued notices by the Central
Excise department alleging that the sales tax amount retained by them under
the ‘said scheme’ is additional consideration received towards sale of goods
and is required to be added to the assessable value for the payment of excise
duty under Section 4(1)(a) of the Central Excise Act, 1944. The adjudicating
authority has confirmed the demands under Section 11A of the Central Excise
Act, 1944 along with interest under Section 11AB/11AA of the Act and
imposed penalty under Section 11AC of the Act in all the aforesaid cases.
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3. Being aggrieved, the appellants have filed the present appeals on the

following common grounds:

A. APPELLANTS ENTITLED TO DEDUCTION OF SALES TAX COLLECTED
fROM THE BUYERS UNDER THE ABOVE SCHEME UNDER THE
PROVISION OF SECTION 4(1)(a) OF THE ACT:

(i that explanation to Section 4(1) of the Central Excise Act provides
for the exclusion of duty of excise, sales tax and other taxes, if
any actually paid or payable in respect of the goods sold, from the

transaction value.

(i) The following facts arc not disputed by the revenuc:

» Appellants in their invoice shown the value of sales tax
charged to the customer as per the applicable rate specified by
the Sales Tax department, Government of Goa;

< The amount on which the Revenue wants to collect excise
duty is a sales tax collected by the Appellant from their
customers;

D The amount collected from the customer as Sales tax is
deemed to have been paid to the Government of Goa under the

said scheme. Letter No. CCT/12-11/2010—2011/1767 dated
01.10.2010 issued by the Commissioner of Commercial Taxes,
Panaji, states that the entire sales tax has been paid by the
assessee in case of the ‘said scheme’;

<« It is also not in dispute that the said deferred payment
scheme permitted an assessee 1o discharge the entire sales tax
liability under the deferred payment scheme;

& If the Appellant violates the conditions specified in the
scheme then they are liable to pay to the Government of Goa.
Thus, the amount retained by the Appellant will come within the
meaning of ‘amount payable’ as stated in explanation to Section
4(1)(a) of the Act for claiming deduction of sales tax from the
transaction value.

(iii)that under the provision of Section 89(1) of the Goa Value Added
Tax Act, 2005, once the assessee pay the net present value of -
25% of the sales tax collected the remaining amount of tax so
collected would be deemed to have been paid to the
Government. The deeming provision created by Section 89 of
the Goa Value Added Tax Act, 2005 is a legal fiction created by .
law. The effect of the same cannot be ignored even for the purpose
of determining the assessable value under Section 4 of the
Central Excise Act; that it is well established principal of law that
the statutory fiction created by these provisions of law has to be
given full effect. The appellants place reliance on the following

judgments:-

& Industrial Supplies Pvt. Ltd. Vs Union. of India - AIR =

1080 SC 1858 - the Supreme Court observed as follows:

(B
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“It is now axiomatic that when a legal fiction is incorporated in a
statute, the court has to ascertain for what purpose the fiction is
created. After ascertaining the purpose, full effect must be given to
the statutory fiction and it should be carried to its logical
conclusion. The court has to assume all the facts and
consequences which are incidental or inevitable corollaries to giving
effect to the fiction.”

L In the case of Union of India Vs Jalyan Udyog ~1993 (68)
ELT 9 (SC) - it was observed by the Supreme Court that -

“It is well settled that where a fiction is created by a provision of
law, the court must give full effect to the fiction, and as is often
said, it should not allow its imagination to be boggled by any other
considerations. Fiction must be given its due play; there is to be no
half-way stop.”

o In the case of P.E.K. Alliani Amma Vs Devi (1996) 4 SCC
76 the Apex Court observed that -

“When an Act of Parliament or a State provides that something
shall-be deemed to exist or some status shall be deemed to have
been acquired, which would not have been so acquired or in
existenice but for the enactment, the court is bound to ascertain the
purpose of which the fiction was created and the parties between
whom the fiction was to operate, so that full effect may be given to
the intention of the legislature and the purpose may be carried to
its logical conclusion.”

Similar view taken in State of Bombay v. Pandurang Vinayak -
AIR 1953 SC 244 and CIT v Bai Vina - 1965 (58) ITR 100 (Guj).

In view of the above, they have “paid” to the Sales Tax department
Government of Goa the entire sale tax amount. Reliance in this
connection is placed on copy of the letter no. CCT/12-11/2010-
2011/1767 dated 01.10.2010 issued by the Commissioner of
Commercial Taxes, Panaji vide stating that the entire sales tax has
been paid by the assessee in case of the ‘said scheme’. Hence
Appellant is entitled for the deduction of the entire sales charged and
paid to the Sales Tax department Government of Goa under the
provision of Section 4(1) of the Central Excise Act, 1944,

{(iv) that when the provisions of new Section 4 was brought into force
with effect from 01.07.2000, the Central Board of Excise and
Customs had clarified (vide TRU Letter No.354/81/00-TRU dated

"“:ﬁ »
i rﬁs,ﬁ_aEPara 6
thereof, it has been clarified that there is no subst ﬁgﬁ d]fference
between the old section 4 and new section 4.

o

9.3 Further, vide Paras 10 & 11 of the cited letter, 1t Was elarlﬁecg. Jas 2
follows: * o /
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“10. As regards exclusion of taxes while working out assessable
value, the definition of transaction value itself mentions that
whatever amount is actually paid or actually payable to the
Government or the relevant statutory authority by way of excise,
sale tax and other taxes, such amount shall be excluded from the
transaction value. In other words, if any excise duty or other tax is
paid at a concessional rate for a particular transaction, the amount

of excise duty or tax

actually paid at the concessional rate shall only be allowed to be
deducted from price. The assessee cannot claim that the excise
duty or tax payable at the “normal rate” should be allowed to be
deducted. The words “actually paid” have, therefore, been used to
the definition of transaction value to reflect the legislative intention

as explained above.

11. The words “actually payable” in the context of the amount of
duty of excise, sales tax and other taxes would normally come into
play only in those situations where the amount of excise, sales tax
or other taxes is not paid at the time of transaction but paid
subsequently, for example, sales tax payable under a
deferment scheme.”

Similarly under the provisions of section 43B of the Income Tax Act,
1961, also deductions have been allowed for payment of sales tax
under a deferment scheme. CBDT Circular No0.496 dated.25.09.1987
reported at (1988) 169 ITR (Stat) 53 fortifies the above fact.
Accordingly, in subsequent Circular No.674 dated.29.12.1993,
reported at (1994) 205 ITR (Stat) 119, the CBDT has reaffirmed that
the amount of sales tax liability converted into loans may be allowed
as deduction in the assessment from the previous year. Thus the
amount retained by the Appellant will come within the meaning of
‘amount payable’ as stated in Section 4(1)(a) of the Act.

(v) that the decision of Hon’ble Supreme Court in the case¢ of Super
Synotex and Maruti Suzuki case were materially different compared
to the above referred deferred sales tax incentive scheme. The
machinery provision to pay sales tax collected by the assessee under
the deferred sales tax scheme as per net present value was absent in
the statutory provisions contained under the Act which is under
challenge before the Hon'’ble Supreme Court. In fact the Hon’ble
Supreme Court has not addressed the issue of deeming provision
under the State Vat Act which provides that on pre mature payment,
sales tax payable after specified periods as per deferment scheme
will be treated as deemed to have paid the entire amount to the State
Government. It is well settled that no decision can be read ignoring

the facts of that case and the points which arise for determination in.

that case. All the observations made in a judgment are . to be
understood with reference to the context in which they - fmade.
The essence of a decision is to be carved out from the conjoint
reading of the facts, the scheme of the Act under consideration,
points for consideration and the decision arrived ther"?pn. The

,
% ﬁ\
.-—d“" ) N
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concept of a ratio decidendi has been elaborately explained by the
Supreme Court in the case of Union of India and Others v.
Dhanwanti Devi and Others (1996) 6 SCC 44.

{vi) Without prejudice to the above, Appellants submits that the Hon’ble

Supreme Court in the case of Super Syntex (I) Ltd. had remanded
the matter back to the Tribunal. Thus, the matter has not been
concluded. Also, it is given to understand that against the above
referred order, a review petition (Vide RC No. 1002 /2014) has been
filed before Hon’ble Supreme Court.

(vii) In view of the submission made above, Appellants submit that

C.

E. EXTENDED PERIOD AND PENALTY IS NOT INVOKABLE IN(TE

Central Excise duty has been correctly discharged by them in
respect of the goods cleared and that no additional excise duty is
payable by them.

the term ’consideration for sale"is what passcs from buyer to the
seller and not the other way round. As such, consideration should
typically flow from the buyer whereas in the instant case the
consideration is flowing from State Government (as the State
Government has issued the scheme). Hence the amount retained
cannot be considered as ‘consideration’ for the purpose of Central
Excise Law. Reliance in this connection is placed on Hon’ble
Supreme Court in the case of Sony India Ltd. 2004-TIOL-43-SC-CX.
This submission is made without admitting that the amount retained
under the sales tax deferment scheme is additional consideration.

They have contended that without prejudice to above even assuming

that the retained amount is a consideration for sale as held by the
adjudicating authority, the said amount is in the nature of discount
given by the State Government to the assessee in respect of that
transaction in order to arrive at the net present value of the deferred
payment; that the discounted value is agreed between the
Government and assessee as per the term of the scheme; that under
the provision of the Central Excise law, discount given in respect of
sale is a permissible deduction from the transaction value. Hence the
same is otherwise not liable to Central Excise duty.

Without prejudice to the above Appellant submit that they are not
enlarging the scope of deeming provision to another Act but only
submitting that statutory fiction created by the provisions of law has
to be given full effect. The Ld. Additional Commissioner in the
impugned order has not given full effect to the deeming provision
created in the Sales Tax law. In the impugned order the Ld.
Additional Commissioner has traveled into another law (i.e. Sales
Tax Law) to come to different conclusion as regards the Sles tax
paid to the Goa Government than what is provided in th Bw. -

Ll
’f" 5

CASE: S
Without prejudice to the above even assuming without admlttlng aﬁ%f
duty is payable Appellants make the following submissi WY

G
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regards to why the order of the Ld. Additional Commissioner setting
aside the extended period of limitation and penalty in the present

case is legally not sustainable-

» Appellant has relied upon on the following documents to submit
their claim that the facts were to the knowledge of the

department:

Copy of the minutes of the meeting Regional Advisory
Committee of the Commissionerate of Customs & Central
Excise, Goa, held on 27.06.2007. The fact that the assesse in
Goa were availing the Goa Added Tax Deferment-Cum-Net
Present Value Compulsory Payment Scheme was to the
knowledge of the revenue. Further the revenue Wwere
themselves not sure of the excise duty liability on the same.

Copy of F.No. V/30/18(A)/06-CX.1 dated from the office of
the Commissioner of Customs and Central Excise to the Goa
Small Industries Association.

Letter No. CCT/12-11/2010—2011/1767 dated 01.10.2010
fro the Office of the Commissioner of Commercial Taxes

Panaji to the Commisioner of Central Excise, Customs and
Service Tax, Goa.

Besides that Appellant has reflected the details of the same
in the invoice as well as in the books of account. Hence
allegation of suppression with the intent to evade payment of
duty is not sustainable in the present case.

» They have submitted that the issue involved is of interpretation
of law. Hence extended period is not invokable. Reliance in this
connection is placed on the following judgments:-

(i

(i)

(iti)

The Apex Court in case of Continental Foundation Joint
Venture, reported in 2007 (216) E.L.T. 177 (S.C.) has held
that when there is scope for entertaining doubt on some
points on account of conflicting decisions of the Tribunal or

High Courts, longer limitation period under proviso to

Section 11A(1) would not be invocable.

Collector of Central Excise v. HUM Limited reported in
1995 (76) E.L.T. 497 (S.C.) have held that for invoking the
extended period under proviso to Section 11 A (1} of the
Central Excise Act, specific omissions and commission
which would constitute a deliberate suppression of facts
with intention to evade payment of duty must be spelt out
in the show cause notice. In the present case no specific
allegations of commission or omission amounting to
suppression of facts with intent to evade payment of duty
have been made.

Padmini Products v. CCE reported in 1989 (43) E.L.T. 195
(S.C.) and Collector of Central Excise, Bangalofe¢ V.
Karnataka Agro Chemicals reported in 2008 (227} E.L:T.
12 (S.C.), wherein it has been held that for invo

1g the
(i
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extended period under proviso to Section 11A(1) of the
Central Excise Act, some positive evidence showing
deliberate  suppression of relevant facts, wilful
misstatement or contravention of the provisions of the
Central Excise Act, 1944 or of the Rules made thereunder
with intention to evade payment of duty is required and
mere failure or negligence of the manufacturer to take out

licence or pay duty where there was scope for doubt that
goods were not dutiable is not sufficient for invoking longer

limitation period.

CCE Vs Chemphar Drugs & Liniments - 1989 (40) ELT
276 (SC) - it has been held that extended period of
limitation of five years is applicable only when something
positive other than mere inaction or failure on the part of
the manufacturer is proved.

In the case of Tamilnadu Housing Board Vs CCE - 1994
(74)ELT-9(SC)-held that where there was scope of
doubt whether duty was payable or not, it is not
intention to evade payment of duty'. Suppression
means not providing information which the
person is legally required to state, but is intentionally or

deliberately not stated.

M/s Laxmi Industries & others¥g

» That the Hon’ble Supreme Court in the case of Rainbow Industries v.
CCE, 1994 (74) ELT 3 has held that in order for the extended period to

apply, two ingredients must be present

- willfful suppression, mis

declaration etc. and the intention to evaded duty. The court in catena ;
of cases has held that intention to evade payment of duty is not mere
failure to pay duty. It must be something more i.e. that the assessee
must be aware that duty was leviable and he must deliberately avoided
payment of duty. In the present case the Ld. Commissioner (A) has
given a clear finding that there was neither proof of any suppression
nor of any mala fide to evade payment of appropriate duty.

» that court have in catena of cases have held that penalty is not
imposable when the issue involved is of interpretation of law,

(i) Larsen & Tourbo Ltd. v. CCE, 2007 (211) E.L.T. 513 (S.C.).
(i) CCE Vs Explicit Trading & Marketing (P) Ltd. — 2004 (169)

(i) CCE v. Gujarat Narmada Fertilizers Co Ltd., 2009 (240)

ELT 661 (SC).

(iv) CCE v. Maruti Sizuki India, 2014 (307) ELT 625 (S.C.).

(v) U.0.I v. Rajasthan Spinningand Weaving Mills 2009(238)

ELT 3 (S.C.) - In this case the Hon’ble Supreme Court has held
that mandatory penalty under Section 11AC of Central '

Act, 1944 not applicable to every case of non-payffiént ror
short-payment of duty. It is applicable only when -there is
willful suppression with the intent to evade paym¢nt of duty.

In the present case the Ld. Commissioner (A) has ‘héld that
there is neither proof of any suppression nor any mala fide to
evade payment of appropriate duty as the issue E:;of

interpretation where the matter was decided in favour ‘thdhas

Y.

—

ELT 205 (T} Maintained by the Supreme Court — 2009 (240} ELT
A16 (SC). |
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Respondent which was reversed by the Hon’ble Supreme
Court. ‘

» Without prejudice to above even assuming without admitting
that any duty is payable, Appellant submits that penalty is not
imposable for bona fide mistake. Reliance in this connection
placed on Hon’ble Supreme Court decision in the case of CCE,
Vapi V/s Kisan Mouldings Ltd.-2010(260) ELT-167(S.C.)

4. Shri Rajeeva Srivastava, Advocate appeared for personal hearing and
reiterated the grounds-ef-eppeal—He added that the issue stand settled in
their favour in case of CCE Vs. Bhushan Steel Ltd., 2015-TIOL-2242-
CESTAT-MUM. The Hon’ble Tribunal based on fact provisions similar to
deeming provision and provisions of NPV scheme allowed the assessee appeal.
The Hon’ble Tribunal has in the said order, which is similar to their case has
held that the Hon’ble Supreme Court decision in the case of M/s. Super
Synotex (02014-TIOL-19-8C), M/s. Maruti Suzuki India Ltd. are
distinguishable.

5. Copy of the Appeal filed by the assessec was forwarded to the
respondent on 19-10-2015 for sending para-wise comments, if any, within 15
days. However, the respondent-department has not replied as on date, hence

I am proceeding to decide the matter on the basis of facts and records before

me.

5.1 The facts in short are that the manufactures, permitted to operate
under the Sales Tax Deferment Scheme, were allowed to charge and collect
from their buyers the full applicable rate of Sales Tax/Central Sales Tax/VAT
on the sales of manufactured goods, but were also allowed to defer the
payment of sales tax/VAT to a future date; however, by applying the concept
of Net Present Value[NPV], they were permitted to discharge only 25% of the
amount of Sales Tax/VAT to the Sales Tax Department in the present, where
upon they were ‘deemed’ to have paid their entire tax liability of future. In
effect, for the current sales, they paid only 25% sales tax, and thus retained
=504 of the Sales Tax/VAT collected from the Customers. The limited issue
before me is whether the assessable value under Section 4 of t --Central

Excise Act, 1944 would exclude the entire amount of Sales Tax/VAT/ Central
¢4 A N i

o i

5
Y

i A
bwere permitted
fi

Sales Tax or otherwise, in case where the manufacturers, w
_Scheme, under

by State of Goa to operate under the Sales Tax Deferme

\v

which they were are allowed to charge and collect from the : buyers the full
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applicable rate of Sales Tax/VAT/Central Sales Tax on the sales of
manufactured goods, but defer the payment of tax to a future date and were
also given an option, subject to eligibility, of paying only 25% of the amount of
Sales Tax/VAT to the Sales Tax Department, an amount, stated to have been
arrived by the applying the concept of Net Present Value on the said future
amount as part of a capital incentive scheme of the State and upon such
payment, their entire future Sales Tax/VAT/Central Sales Tax liability are
‘deemed’ to have been discharged? On identical issues, the matter was
decided by this office vide Order-in-Appeal No. GOA-EXCUS-000-APP-052 to
065 -14-15 dated 17-03-2015, in which my findings in relevant para are re-

produced below:

“6.5 A careful study of these provisions of Section 4 of the said Act
and Circular of the Board clearly lead us to conclude that the
expression ‘actually paid or payable’ have a specific connotation in
the statute and these must be given full effect. It is discernible that
the expression ‘concessional’ and ‘normal’ have been used in the
Circular in a specific context of the use of expression ‘actually paid
or payable’ used in the statute. The expression ‘concessional’ has
been used to denote any special benefit granted to an assessee.
However, the word ‘concessional’ is not limited to ‘exemption’.
Deferred payment is also a concession given under Sales Tax or
VAT Scheme and is adequately covered by the expression ‘payable’,
considering that the sales tax or VAT is ‘not exempted’ but payable
at a later time (tax deferred), though already collected by these
assesses from the buyers. I have taken note that the State
Government of Goa framed the “Goa Sales Tax Deferment-cum-Net
Present Value Compulsory Payment Scheme, 2001” drawing powers
Jrom the proviso to Section 15 of the Goa Sales Tax Act, 1964, under
which the eligible unit could opt to take the benefit under the
Scheme which was to be equal to the tax deferred relating to

balance unexpired period reduced by net present value {N.P.V.] and

treating the remaining amount of tax collected as deemed to have
been paid. Subsequently, Section 89(1) of the Goa Value Added Tax,

Sections are reproduced below:

feo U
Proviso to Section 15 of the Goa Sales Tax Act, 1964 read, rth?s" _ :
\";‘\-‘_ X “ %cf f
“provided that notwithstanding anything contained in this Act angin the ywo 5.
rules made thereunder, but subject to such conditions as the Govelyfient
or the Commissioner, as the case may be, if it or he thinks fit, may

.
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general or special order specify, where the dealer to whom incentive
under the Goa Sales Tax Deferment-cum- Net Present Value compulsory
Payment Scheme, 2001 has been granted by virtue of eligibility certificate,
and when respective Net Present Value has been deposited in accordance
with the provisions of this Act and the Rules made thereunder, the

remaining amount of tax collected shall be deemed _to have been
paid”

{emphasis added)

Section 89(1) of the Goa Value Added Tax, 2005 reads as under

“Notwithstanding anything contained in this Act, Rules or Notifications,
but subject to such conditions as the Government may by general or by
special order in the Official Gazette, specify, where the dealer to whom the
benefit under the Goa Sales Tax Deferment-Cum-Net Present Value
Compulsory Payment Scheme 2003 has been granted and when
respective Net Present Value as provided in the said Scheme has been
deposited in accordance with the provisions aof this Act or earlier law or
rules made there under, the balance amount of net tax

payable/output tax payable, shall be deemed to have been paid.”
(Emphasis added)

6.6 " While the respondent-department has treated that for the
purposes of central excise, the amount collected but not paid to the State
Government is includible in the assessable value of the excisable goods,
the Appellants has contended that once tax is deferred, as per the CBEC
Circular mentioned above, this amount is covered as “payable’ and is not
includible in the assessable value and that payment of 25% of the tax so
deferred as ‘Net Present Value’ under Net Present Value Compulsory
Payment Scheme, which is in the nature of capital subsidy, tantamount to
deemed payment of the entire amount, and on this basis they have sought
to distinguish the cases already decided by the Hon’ble Supreme Court in
the case of “Commissioner of Central Excise, Jaipur-II vs. Super Synotex
{India) Ltd. reported in 2014 (301) E.L.T. 273 (SC)”. Conspicuously, I find
that the Hon’ble Supreme Court, also decided independently (by a
different bench) the case of “Commissioner of Central Excise vs. Maruti
Suzuki India Mﬂgdf 71'711”7727014 (307) E.L.T. 625 (SC)*, wherein it is

held that the transaction value was required to be calculated by including
amount of Sales tax retained by assessee as per Section 4(3){d} of Central
Excise Act, 1944, but the Appellants have glossed over this case in their
arguments, notwithstanding the fact that the Stay Order was issued
keeping in view the latter case, pending at that time before the Hon’ble
Supreme Court, I have taken note of the case of Union of India and
Others v. Dhanwanti Devi and Others (1996) 6 SCC 44, cited by the
Appellants, which emphasizes that the only thing in a Judge’s decision __

™~

binding a party is the principle upon which the case is decided ar}d’.fgr o h\

this reason it is important to analyse a decision and isolate from it the A
ratio decidendi; and that every judgment must be read as applicable to \

@’f:i: \

\'.
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the particular facts proved, or assumed to be proved, and also that it is
the rule deductible from the application of law to the facts and
circumstances of the case which constitutes its ratio decidendi. So, the
main point of argument here is that in the case of Super Synotex (india)
Limited reported at 2014-TIOL-19-SC-CX the Hon’ble Supreme Court
examined the law and facts in the context of Rajasthan Sales Tax
Incentive Scheme, 1989, whereby incentive was granted to industrial
units based on the eligibility certificate issued by the said State
Government. Under that Scheme eligible units holding certificate were
entitled to retain 75% of the sales tax collected and remit only balance
25% to the sales tax department; and that the said scheme has been
interpreted by the Supreme Court as an incentive scheme; that the
Supreme Court concludes that Jor period after 01.07.2000, unless the
sales tax is “actually paid” to the sales tax department, no deduction
shall be permitted and accordingly, the in the facts of the case under
consideration and in light of the Rajasthan Sales Tax Scheme, only 25% of

the sales tax collected was taken as paid to the State Exchequer and the
balance amount was taken as ‘retained’ by the assessee. In this context,
the Supreme Court held that the assessee is bound to bay excise duty on
the said balance sum. The main ground for decision for adding the
amount ‘not paid’ to the State’s exchequer is that the Supreme Court has
held that there was an amendment to the definition of “transaction value”
as defined under Section 4(3)(d) of the Central Excise Act, 1944 and
hence, according to the Supreme Court, the earlier Circular of 1998 has
lost its relevance. The main plank of Appellant’s contention before me is
that the Rajasthan Sales Tax Scheme did not provide for the ‘deemed’
payment of Sales Tax/VAT and thus, it differed on material Sfact and

hence the ruling cannot become a precedent to the present case.

6.7 This brings me to examine the legal fiction of ‘deemed
payment’ created in proviso to Section 15 of the Goa Sales Tax Act, 1964
and in Section 89(1) of the Goa Value Added Tax, 2005, and its
implication on the scope of transaction value defined under Section 4(3)(d)
of the Central Excise Act, 1944.

6.8 There is no doubt that the aforesaid Acts of G¥ @ s‘;ate RN
provide for Goa Sales Tax Deferment-Cum-Net Present Value gmpulsory - _ \

Payment Scheme 2001 and Goa Sales Tax Deferment-Cu
Value Compulsory Payment Scheme 2003, which in clear térr'ns' provide =
that the eligible unit could opt to take the benefit under the Scheme u‘)htCkLu:OJ /A

M i
=0

2l

was to be equal to the tax deferred relating to balance unexptred\

(pvsa
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reduced by net present value [N.P.V. ] and treating the remaining amount

of tax collected/the balance amount of net tax payable/output tax

payable, as deemed to have been paid. I have also noted that in P.E.K.
Kalliani Amma V/s K. Devi (1996 4 SCC 76 the Hon’ble Apex Court has
observed that full effect must be given to the statutory fiction and it should
be carried to it’s logical conclusion and that in the case of Union of India
V/s Jalyan Udyog 1993 (68} E.L.T 9 (SC) the Supreme Court held that “It
ic well settled that where a fiction is created by a provision of law, the
court must give full effect to the fiction, and as is often said, it should not
allow its imagination to be boggled by any other considerations. Fiction
must be given its due play; there is to be no half-way stop.” At the same
time, I find that such fiction is not boundless and will have its scope
within reasonable limits. James Lords Justice in ex parte, Walton, In re,

Levy (1881) 17 Chance, D. 746 speaks on deeming fiction as: "When a

statute enacts that something shall be deemed to have been done, which
in fact and in truth was not done, the Court is entitled and bound to
ascertain for what pu'rposes and between what persons the statutory
fiction is to be resorted to. " Fyrther, in Szoma vs. Secretary of State for the
Department of Work and Pensions (2006) 1 All ER 1 (at 25), the Court
held, it would be quite wrong to carry this fiction beyond is originally
intended purpose_so as to deem a person in fact lawfully here not to be

nere at all. The intention of a deeming provision, in laying down a
hypothesis is that the hypothesis shall be carried so_far as necessary to

achieve the legislative purpose but no further, as also cited in the cases of

DEG Deutsche Institutions and another vs. Kosby (2001) 3 AU ER 878 and
State of U.P. vs. Hari Ram AIR 2013 SC 1793. There is no doubt that the

Tax Deferment Scheme of the type before me, is an incentive/ concessional

scheme, which the Appellants has objected, perhaps as they have

equated concession/ incentive only with exemption, drawing from the
Super Synotext case, supra, which is not correct. If a tax is payable now,
but is allowed to be deferred, this is also a concession granted by the
government. ‘Concession’ is a commonly understood word and has
several shades of meaning. The Courts permit to accept appropriate
dictionary meaning of an expression. It is held in the case of that as
defined under Oxforddisctionaries.com, the word ‘concession’ means: a
thing that is granted, especially in response to demands; the action of
conceding or granting something; a gesture made in recognition of a
demand or prevailing standard; preferential allowance or rate given by an
organization (like tax concessions); a reduction in the price of something
for a certain category of persor: the right to use land or other propertg‘/' T
a specified purpose, granted by a government, company, orgé/gm%n,tc;g@ 3{\\3};\
controlling body; ete. In the light of above, I find that deferred payment By g

Moo

scheme is also a concession granted by the state. So far this deferred

amount is concerned, there is no doubt that such deferred amount is
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covered by the expression ‘actually payable’ used in Section 4({3)(d) of the
Central Excise Act, 1944 and the CBEC Circular of 30.6.2000, supra.
Their comes the application of the concept of the Net Present Value which
is brought from the “Time value of money” which dictates that time has an
impact on the value of cash flows; that cash flows of nominal equal value

over a time series result in different effective value cash flows that makes

future cash flows less valuable over time. In other words, when there is
series of cash flow (deferred sales tax payable in the present case) the
cash flow in the present is the most valuable, with each future cash flow
becoming less valuable than the previous cash flow. Thus, a cash flow
today is more valuable than an identical cash flow in the future. Normally,
NPV has three variables: cash flow, rate of return (interest) and time. By
fixing 25% to calculate NPV of deferred tax, the state has neither disclosed
the rate of interest (rate of return) nor the time for each transaction.
Assuming that this was done for simplicity of calculation, such application
of NPV simply converts something what was ‘actually payable’ to
something ‘actually paid’. The deeming provision in the Sales Tax/VAT
Acts, supra, has its limited application to these Acts alone. It is not
acceptable to enlarge the scope of this deeming provision to another Act
and to transfuse its conseqguences to other taxing statute. I say so because
when the expressions ‘deemed’ in Goa State’s statute is confronted by the
expression ‘actual’ in the Union’s tax statute, the latter shall prevail
because a deeming provision of another statute cannot render ‘actually
paid or ‘actually payable’ redundant. The intention of a deeming
provision is limited to sales tax purposes and granting of capital incentive
to industries and it should not be read beyond that to supersede the
provisions of Central Excise Act, 1944, which has incorporated the
expression ‘actually paid’ and ‘actually payable’ with an intention to
distinguish what are ‘not actually paid’ or ‘not actually payable’. Thus, by
converting the deferred sales tax (which was actually payable} into Net
Present Value (NPV), the outcome is that the NPV has become sales tax
‘actually paid’. Thus, there cannot be any overriding construction of the
deeming provisions over the ‘actual’. Thus, the ‘deeming’ provision
contained in does not impact materially the valuation provisions of the
Central Excise Act, 1944 to distinguish it from the decision of Super
Synotex (India) Ltd. and Maruti Suzuki India Ltd., supra. It would be

inappropriate, in my view, to bring forward the manner
assessment under Income Tax considers the question of,
payment’. Be that so as it may, rest of the question in the casg is ho more oA
res integra. To recapitulate, in the case of Super Synotex E[Ihaﬁg} Lid., o
supra, the Hon’ble Supreme Court has held:

@4*/__ fOEUL g,
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23. In view of the aforesaid legal position, unless the sales tax is
actually paid to the Sales Tax Department of the State Government, no
benefit towards excise duty can be given under the concept of “transaction
value” under Section 4(4)(d), for it is not excludible. As is seen from the
facts, 25% of the sales tax collected has been paid to the State exchequer
by way of deposit. The rest of the amount has been retained by the
assessee. That has to be treated as the price of the goods under the basic
fundamental conception of “transaction value” as substituted with effect
from 1-7-2000. Therefore, the assessee is bound to pay the excise duty on
the said sum after the amended provision had brought on the statute
book.

6.9 In the decision above, it is also held by the Supreme Court
that the period prior to 01.07.2000, an assessee is not liable to pay
central excise on the amount of sales tax retained and this shall be

followed in the present appeals as well.

6.10 Also, in the case of Maruti Suzuki India Ltd., supra, the
Hon’ble Supreme Court has held:

27. Insofar as the present case is concerned, there is no doubt that 50%
of the sales tax collected was retained by the assessee and was not
actually paid to the exchequer nor was it actually payable since the HPC
permitted the assessee to retain that amount.

28. Therefore, whichever way the issue is looked at, the fact remains
that the assessee retained with it 50% of the sales tax collected from its
customers and it was neither actually paid to the exchequer nor was it
actually payable to the exchequer. That being the position, the transaction
value was required to be calculated by including the amount of about Rs.
22.44 crores retained by the assessee.

6.12 Considering that under the Net Present Value Compuisory
Payment Scheme, the respective appellants ‘actually paid’ 25% of the
sales tax by converting a full deferred tax ‘actually payable’ in future by
applying Net Present Value concept, I hold that the balance 75% of the
total tax collected by them shall be included in the assessable value
determined under Section 4 of the Central Excise Act, 1944 in respective
cases. Accordingly, each of the appeal filed by the respective appellants is
devoid of any merit, except where demand pertains to the period prior to

01.07.2000 and is liable to be dismissed.” Wil

5.2 The appellant has, however, placed on record the case of CCE Vs. ;
Bhushan Steel Ltd.,, 2015-TIOL-2242-CESTAT-MUM, where the Hon’ble f-’

@Pﬁup S
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Tribunal was dealing with similar NPV Scheme (Net Present Value Scheme)
with deeming provisions about tax payment under Maharashtra Sales
Tax/VAT Acts and allowed the assessees’ appeals or rejected the department’s
appeals, as the case might be. The Hon’ble Tribunal has distinguished the
decisions of the Hon'ble Supreme Court decision in the case of M /s. Super
Synotex (02014-TIOL-19-SC), M/s. Maruti Suzuki India Ltd. I find that
Section 94(2) of the MVAT Act, 2002 provides for an option for premature
payment of the deferred sales tax, by paying an amount equal to the NPV of
the deferred tax, and that on making such payment the deferred tax shall be
deemed in public interest to have been paid and this has been discussed
by the Hon’ble Tribunal in the aforesaid order, and I also find that the said

provision is almost identical Scheme as under Section 15 of the Goa Sales Tax
Act, 1964 (proviso) and Section 89(1) of the Goa Value Added Tax, 2005 cited
carlier. The deeming provision about payment of tax has been addressed by
the Hon’ble CESTAT, though the discussion has not touched the precedence
of ‘actually or payable’ over ‘deeming’ under different Acts, as discussed by me
in the OlAs mentioned above. Yet, I find that the Hon’ble Tribunal has taken a

stand, in respect of similar legal provisions that sales tax is required to be

deducted from the assessable value where for payment of central excise duty.
In para 37, after examining the case of Hon’ble Supreme Court in the case of

M/s. Super Synotex, supra, the Tribunal has observed and heid:

37. Thus one has to first of all examine what is the overall price of the
goods which is actually paid or payable for the goods by the buyer and
exclude from it excise, sales tax and other taxes, if any, actually paid or
actually payable on such goods. Thus to determine the transaction value
Jor purpose of excise duty, one will have to find out the price actually
paid or payable for the goods as also the sales tax which is actually paid
or actually payable on such goods.

In the situation in hand, when the goods are sold, the sale price which
includes excise duty, sales tax etc. is already known. However, for
computing the transaction value, one has to exclude the sales tax
actually paid or actually payable in addition to excise duty. In the case of
Package Scheme of Incentives relating to deferral of the sales tax, the
manufacturers/assessees are collecting the normal sales tax chargeable
on such goods but the same is not deposited within the normal period
fwhich may be monthly or quarterly) but is permitted to be retained with
the assessee for a very long period say 10 to 15 years and after the
expiry of the said period, the assessee is required to deposit the said
sales tax amount to the Sales Tax authority. When the goods are being
cleared (i.e. time of removal) actual sales tax paid is nil but sales tax
actually payable is the normal sales tax or what has been collectegBY.. -
the assessee from its customers. Among the terms ‘actually pglq or . - .
actually payable” used in transaction value, actually paid is not ’
in the present set of appeals. What is relevant is "actually p
Actually payable at the time of clearance is the deferral sales t
in our view, the amount of deferral sales tax will require to be ex

(e
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5.3 The Tribunal has held that this aspect of deeming provision is
- sub-silentio in Supreme Court decisions and has followed the case of Union of

India v. Dhanwanti Davi, reported in 1996 (6) SCC 44, where the Apex Court

held “It is not everything said by a Judge while giving judgment that constitutes

a precedent. The only thing in a Judges decision binding a party s the principle

upon which the case is decided and for this reason it is important to analyse a
decision and isolate from it the ratio decidendy. According to the well settled
theory of precedents, every decision contains three basic postulates- (1) findings
of material facts, direct and inferential. An inferential finding of fact is the
inference which the Judge draws from the direct or perceptible facts; (ii)
statements of the principles of law applicable to the legal problems disclosed by
the facts; and (i) judgment based on the combined effect of the above. A
decision is only an authority for what it actually decides. What is of the essence
in a decision is its ratio and not every observation found therein nor what
logically follows from the various observations made in the judgment. Every
judgment must be read as applicable to the particular facts proved or assumed
to be proved, sinc'e the generality of the expressions which may be found there,
is not intended to be exposition of whole law, but governed and qualified by the
particular facts of the case in which such expressions are to be found”. Having
done so, the Hon’ble Tribunal has taken up all the contentions. Two relevant
aspects are discussed in Para 39 and 40 of the said order, which is alos

application to the Goa Sales Tax Act and Goa VAT Act vis-a-vis Central Excise

Act, 1944 concerning valuation:

39. The only issue in the present case is that the manufacturer
assessees have availed the 4th proviso to Section 38 of the
Bombay Sales Tax Act, 1959 or the corresponding section of the
Maharashtra Value Added Tax Act, 2002 and instead of paying the
amount on the deferred dates, they have paid the amount on an
carlier date and the amount paid was based upon the net present
value of the amount actually payable on the due date. The 4th
proviso to Section 38 of the Bombay Sales Tax Act reads as under:-

"Provided also that, notwithstanding anything to the contrary

contained in the Act or in the rules or in any of the Package Scheme

of Incentives or in the Power Generation Promotion Policy 1998, the

Eligible Unit to whom an Entitlement Certificate has been granted

for availing of the incentives by way of deferment of sales tax,

purchase tax, additional tax, turnover tax, or surcharge, as the

case may be, may, in respect of any of the periods during which

the said certificate is valid, at its option, prematurely pay in place

of the amount of tax deferred by it an amount, equal to the net

present value of the deferred tax as may be prescribed, and on

making such payments, in the public interest, the deferred tax shall— . _

be deemed to have been paid.” //f T o IN
A L o

It will be thus seen that the said section provides for prepayment of

the sales tax on net present value and on payment of net présent
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value, it is deemed that the whole of the sales tax amount payable
is paid. Thus as far as the Sales Tax Act authorities are concemned,
whole of the deferred sales tax amount payable has been paid by
the assessee/dealer. The fact that the said amount has been paid
after the clearances of the goods and before the deferred date of
payment, to our view will not make any difference. Further, the
actual amount paid is equal to NPV (which is less than originally
payable), cannot make the amount actually payable at the time
and place of removal different, particularly when under Sales Tax
Law such a payment is considered as deemed payment of the
sales tax payable. Quantum of sales tax payable does not change
in the above scheme of pre-payment.

40. One of the contentions of the learned Commissioner (AR) was
with reference to Explanation in Section 4(1) of the Central Excise
Act. In the said Explanation, the words used are "actually paid"
with reference to exclusion of sales tax and other taxes. A lot of
emphasis was given by the learned Commissioner (AR) that since
in the Explanation, the words used are actually paid and not
"actually paid" or "actually payable”, so all that can be excluded is
the amount actually paid. According to the learmed Commissioner
(AR), in view of the said Explanation, the words actually payable
have to be read along with actually paid and if the amount actually
paid is less than the amount actually payable, then the exclusion
can be only of the amount actually paid. In the facts of the present
cases, the amount actually paid is far less than the amount
actually payable at the time of clearance. We are not impressed
with the said argument of the learned Commissioner (AR). The
definition of transaction value given in Section 4(3)(d) very clearly
stipulates exclusion of the amount of sales tax and other taxes
actually paid or actually payable on such goods. In the present
cases, the goods were cleared excluding the amount of sales tax
actually payable. This amount has not been charged by the Sales
Tax Authority. All that has been done is the manufacturer-
assessees were given an option to make pre-payment of the
deferred sales tax based on the Net Present Value. Thus, though
the Net Present Value may be less than the actually payable
amount but the fact remains the timings have changed. The
difference between the amount actually paid and actually payable
has arisen due to the time when the amount was paid and
originally stipulated date of payment under the deferral scheme, As i
discussed earlier, the concept of actually paid or actually payable

is to be determined at the time of removal. Thus the amount

actually paid cannot be determined at some other time. In any

case, in the presernt case, the amount payable has not been varied

by the Sales Tax Authorities. Under the facts of the present cases,

in our view, the Explanation may not be of any help to the Revenue

as at the time of clearance, the term actually payable was relevant
and not actually paid. Further, the amount of actually payable
sales tax has not been varied by the Sales Tax Authorities. In view
of the said factual matrix in the present cases, in our considered..
view, the Explanation does not help the cause of the Revenue and: - ;.
the contention is therefore rejected. : :

5.4 In the present cases also, the amounts of sales tax actually
payable in respective cases have not been varied by the Sales Tax Authorities.

Y, &
Hence, the above analysis of law is valid in the present case\%s well. The

(i T
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upshot is that the ratio decidendi in the case of CCE, Raigarh v/s Uttam
Galva Steels Ltd. and Bhushan Steel & Others reported in 201 5-TIOL-2242-

CESTAT-MUM is applicable to the present case, and I am bound by the
judicial discipline. The Hon’ble Supreme Court in the case of Union of India
Vs. Kamlakshi Finance Corporation — 1991(55) E.L.T. 433(SC) (cited in Para
3.1 above), has clearly observed that the mere fact that “the order of the

appellate authority is not “acceptable” to the department — in itself an
objectionable phrase — and the subject matter of the appeal can be no ground

for not following it unless its operation has been suspended by a competent
court. If this healthy rule is not followed, the result will only be undue
harassment to the assessee and chaos in administration of tax laws”. This
means that even if the respondent-department prefers an appeal before the
Supreme Court against this order of Hon'ble CESTAT, at this stage, I am
obliged to follow the decision, notwithstanding the fact that there might be
different interpretation in the matter, as in my earlier orders-in-appeals.
Accordingly, following the principles of judicial discipline, I hold that the

demand of central excise duty is liable to be set aside in each case.

6. Once I hold that the appellants are not liable to pay central excise
duty, the question of consequent actions like limitation, interest and penalty
do not arise. This is based on the general law maxim sublato fundamento,
cadit opus (means the foundation being removed, the structure falls). I am,
therefore, not delving into the various arguments and cases laws relating to
other aspects concerning limitation, interest and penalty etc. put forward by
both sides.

: In view of the above, I set aside the impugned orders and allow k

(PAWAN KUMAR SINHA),
Commissioner (Appeals),
Pune Appeal-lI CX. (at Goa).

the respective appeals with consequential relief, if any.
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1. M/s. Laxmi Industries, %

Plot No.M-44, Phase IIIB, Verna Indl.
Estate, Goa-403722..
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2. M/s. Prakash Corrugated Products,

L-116-B, Phase-Ill, Verna Indl. Estate

> M/s. Mohit Steel Industries Pvt. Ltd,,

Kundaim Indl. Estate, Goa-403115.

4. M/s.Online Packaging Pvt. Ltd.,

S-71 to 73&50, 1I-B, Verna Indl. Estate,
Goa- 403722.

5. M/s.West Coast Ingots Pvt, Ltd.,

9,

Plot No.1, Kundaim Indi. Estate,
Goa- 403115,

. M/s.Vel-Vin Packaging Pvt. Ltd.,

D2/14-15, Corlim Indl. Estate,
Goa- 403110.

. M/s.Amigo Extrusions Tech.,

B-3 to 5, Corlim Indl. Estate,
Goa- 403110.

. M/s.Mandovi Castings Pvt. Ltd.,

Plot No.341, Kundaim Indl. Estate,
Kundaim, Goa

M/s.Anupam Insulating Industries.,

Plot N0.46&47, Phase 3A, Sancole Indl. Estate,

Zuari Nagar, Goa.

10. M/s.Paramount Conductors Pvt. Ltd.,

D 2-3, Sancole Indl. Estate,
Zuari Nagar, Goa.

11. M/s.Bharat Conductors Pvt. Ltd,

Plot No.41, Phase 3A, Sancole Indl. Estate,

Zuari Nagar, Goa.

Copy to:
1. Chief Commissioner of Central Excise, Service Tax & Customs, Pune Zone

2. Commissioner of Central Excise & Sefvice Tax, Goa.

3. Asstt. Commissioner of Central Excise, Division-III, Goa.
4.
50

File copy.
Master copy.
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